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Burden of Proof

APPENDIX

Section 101 of the REAL ID Act of 2005, PL 109-13, 119 Stat. 231, 302-06

(boldface added to section and subsection headings):

SEC. 101. PREVENTING TERRORISTS FROM OBTAINING RELIEF FROM
REMOVAL.

“(B) BURDEN OF PROOF.—

“(i) IN GENERAL.—The burden of proof is on the applicant to establish that
the applicant is a refugee, within the meaning of section 101(a)(42)(A). To
establish that the applicant is a refugee within the meaning of such section,
the applicant must establish that race, religion, nationality, membership in a
particular social group, or political opinion was or will be at least one central

reason for persecuting the applicant.

“(ii) SUSTAINING BURDEN.—The testimony of the applicant may be sufficient
to sustain the applicant's burden without corroboration, but only if the
applicant satisfies the trier of fact that the applicant's testimony is credible,
is persuasive, and refers to specific facts sufficient to demonstrate that the
applicant is a refugee. In determining whether the applicant has met the
applicant's burden, the trier of fact may weigh the credible testimony along

with other evidence of record. Where the trier of fact determines that the



applicant should provide evidence that corroborates otherwise credible
testimony, such evidence must be provided unless the applicant does not

have the evidence and cannot reasonably obtain the evidence.

“(iii) CREDIBILITY DETERMINATION.—Considering the totality of the
circumstances, and all relevant factors, a trier of fact may base a credibility
determination on the demeanor, candor, or responsiveness of the applicant
or witness, the inherent plausibility of the applicant's or withess's account,
the consistency between the applicant's or witness's written and oral
statements (whenever made and whether or not under oath, and considering
the circumstances under which the statements were made), the internal
consistency of each such statement, the consistency of such statements with
other evidence of record (including the reports of the Department of State
on country conditions), and any inaccuracies or falsehoods in such
statements, without regard to whether an inconsistency, inaccuracy, or
falsehood goes to the heart of the applicant's claim, or any other relevant
factor. There is no presumption of credibility, however, if no adverse
credibility determination is explicitly made, the applicant or witness shall

have a rebuttable presumption of credibility on appeal.”.

(b) EXCEPTIONS TO ELIGIBILITY FOR ASYLUM.—Section 208(b)(2)(A)(v) of the
Immigration and Nationality Act (8 U.S.C. 1158(b)(2)(A)(v)) is amended—(1)
by striking “inadmissible under” each place such term appears and inserting

“described in”; and (2) by striking “removable under”.

(c) WITHHOLDING OF REMOVAL.—Section 241(b)(3) of the Immigration and
Nationality Act (8 U.S.C. 1231(b)(3)) is amended by adding at the end the

following:

“(C) SUSTAINING BURDEN OF PROOF; CREDIBILITY DETERMINATIONS.—In

determining whether an alien has demonstrated that the alien's life or



freedom would be threatened for a reason described in subparagraph (A),
the trier of fact shall determine whether the alien has sustained the alien's
burden of proof, and shall make credibility determinations, in the manner

described in clauses (ii) and (iii) of section 208(b)(1)(B).”.

(d) OTHER REQUESTS FOR RELIEF FROM REMOVAL.—Section 240(c) of the
Immigration and Nationality Act (8 U.S.C. 1230(c)) is amended—(1) by
redesignating paragraphs (4), (5), and (6) as paragraphs (5), (6), and (7),
respectively; and (2) by inserting after paragraph (3) the following:

“(4) APPLICATIONS FOR RELIEF FROM REMOVAL.—

(A) IN GENERAL.—AnN alien applying for relief or protection from removal has

the burden of proof to establish that the alien—

“(i) satisfies the applicable eligibility requirements; and

“(ii) with respect to any form of relief that is granted in the exercise of

discretion, that the alien merits a favorable exercise of discretion.

(B) SUSTAINING BURDEN.—The applicant must comply with the applicable
requirements to submit information or documentation in support of the
applicant's application for relief or protection as provided by law or by
regulation or in the instructions for the application form. In evaluating the
testimony of the applicant or other witness in support of the application, the
immigration judge will determine whether or not the testimony is credible, is
persuasive, and refers to specific facts sufficient to demonstrate that the
applicant has satisfied the applicant's burden of proof. In determining
whether the applicant has met such burden, the immigration judge shall
weigh the credible testimony along with other evidence of record. Where the
immigration judge determines that the applicant should provide evidence

which corroborates otherwise credible testimony, such evidence must be



provided unless the applicant demonstrates that the applicant does not have

the evidence and cannot reasonably obtain the evidence.

(C) CREDIBILITY DETERMINATION.—Considering the totality of the
circumstances, and all relevant factors, the immigration judge may base a
credibility determination on the demeanor, candor, or responsiveness of the
applicant or witness, the inherent plausibility of the applicant's or witness's
account, the consistency between the applicant's or witness's written and
oral statements (whenever made and whether or not under oath, and
considering the circumstances under which the statements were made), the
internal consistency of each such statement, the consistency of such
statements with other evidence of record (including the reports of the
Department of State on country conditions), and any inaccuracies or
falsehoods in such statements, without regard to whether an inconsistency,
inaccuracy, or falsehood goes to the heart of the applicant's claim, or any
other relevant factor. There is no presumption of credibility, however, if no
adverse credibility determination is explicitly made, the applicant or witness

shall have a rebuttable presumption of credibility on appeal.”.

(e) STANDARD OF REVIEW FOR ORDERS OF REMOVAL.—Section 242(b)(4) of
the Immigration and Nationality Act (8 U.S.C. 1252(b)(4)) is amended by
adding at the end, after subparagraph (D), the following:”No court shall
reverse a determination made by a trier of fact with respect to the
availability of corroborating evidence, as described in section 208(b)(1)(B),
240(c)(4)(B), or 241(b)(3)(C), unless the court finds, pursuant to section
242(b)(4)(B), that a reasonable trier of fact is compelled to conclude that

such corroborating evidence is unavailable.”.

(f) CLARIFICATION OF DISCRETION.—Section 242(a)(2)(B) of the Immigration
and Nationality Act (8 U.S.C. 1252(a)(2)(B)) is amended—



(1) by inserting “or the Secretary of Homeland Security” after “Attorney

General” each place such term appears; and

(2) in the matter preceding clause (i), by inserting”and regardless of
whether the judgment, decision, or action is made in removal proceedings,”

after “other provision of law,”.

(g) REMOVAL OF CAPS.—

(1) ASYLEES.—Section 209 of the Immigration and Nationality Act (8 U.S.C.
1159) is amended—

(A) in subsection (a)(1)—(i) by striking “Service” and inserting “Department

of Homeland Security”; and

(ii) by striking “Attorney General” each place such term appears and

inserting “Secretary of Homeland Security or the Attorney General”;

(B) in subsection (b)—(i) by striking “Not more” and all that follows through
“asylum who—“ and inserting “The Secretary of Homeland Security or the
Attorney General, in the Secretary's or the Attorney General's discretion and
under such regulations as the Secretary or the Attorney General may
prescribe, may adjust to the status of an alien lawfully admitted for

permanent residence the status of any alien granted asylum who—*; and

(ii) in the matter following paragraph (5), by striking “Attorney General” and

inserting “Secretary of Homeland Security or the Attorney General”; and

(C) in subsection (c), by striking “Attorney General” and inserting “Secretary

of Homeland Security or the Attorney General”.

(2) PERSONS RESISTING COERCIVE POPULATION CONTROL
METHODS.—Section 207(a) of the Immigration and Nationality Act (8 U .S.C.



1157(a)) is amended by striking paragraph (5).

(h) EFFECTIVE DATES.—

(1) The amendments made by paragraphs (1) and (2) of subsection (a) shall
take effect as if enacted on March 1, 2003.

(2) The amendments made by subsections (a)(3), (b), (c), and (d) shall take
effect on the date of the enactment of this division and shall apply to
applications for asylum, withholding, or other relief from removal made on or

after such date.

(3) The amendment made by subsection (e) shall take effect on the date of
the enactment of this division and shall apply to all cases in which the final

administrative removal order is or was issued before, on, or after such date.

(4) The amendments made by subsection (f) shall take effect on the date of
the enactment of this division and shall apply to all cases pending before any

court on or after such date.

(5) The amendments made by subsection (g) shall take effect on the date of

the enactment of this division.

(i) REPEAL.—Section 5403 of the Intelligence Reform and Terrorism
Prevention Act of 2004 (Public Law 108-458) is repealed.
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