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Petitioners sought review of a December 14, 2018, decision of the Board of

Immigration Appeals (the "BIA") affirming a decision of an Immigration Judge

(the "IJ") denying asylum, withholding of removal, and relief under the

Convention Against Torture ("CAT").

The Second Circuit granted Petitioners' petition for review and held that to

qualify as a "refugee" under the INA, a dual national asylum applicant need

only show persecution in any singular country of nationality. The court

explained that to be eligible for asylum and withholding of removal, an

individual must be a "refugee." 8 U.S.C. Section 1158(b)(1)(A). But this is

only one step in the asylum process. Even if an individual is a refugee, there

are other bars to asylum, see 8 U.S.C. Sections 1158(a)(2) (exceptions to

authority to apply for asylum), 1158(b)(2) (exceptions to eligibility for

asylum), and even assuming all bars are overcome, the decision of whether

to grant a particular asylum application is still a matter of discretion for the

Attorney General. Further, the court held that to be considered a "refugee"

under Section 1101(a)(42)(A), a dual national need only show persecution in
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any singular country of nationality. Accordingly, the court granted the

petition for review, vacated the BIA's December 14, 2018, decision, and

remanded to the BIA for further proceedings in accordance with the proper

legal standard.

 

As a general matter, to be eligible for asylum and withholding of removal, an

individual must be a "refugee." 8 U.S.C. § 1158(b)(1)(A). But this is only one

step in the asylum process. Even if an individual is a refugee, there are other

bars to asylum, see 8 U.S.C. §§ 1158(a)(2) (exceptions to authority to apply

for asylum), 1158(b)(2) (exceptions to eligibility for asylum), and even

assuming all bars are overcome, the decision whether to grant a particular

asylum application is still a matter of discretion for the Attorney General.

See, e.g., Ojo v. Garland, 25 F.4th 152, 163 (2d Cir. 2022). Here, the IJ denied

asylum and withholding of removal to all Petitioners at the initial step,

concluding that they did not meet the definition of refugee. The IJ found that

Petitioners did not meet the definition of refugee because of what it

described as the "Dual Nationality Bar to Asylum." Cert. Admin. R. at 139. In

doing so, the IJ relied on Matter of B-R-, which interpreted5 the INA to

require that a dual national asylum applicant demonstrate persecution in

both countries of nationality to qualify as a refugee. 26 I. & N. Dec. 119, 121

(B.I.A. 2013). The IJ found that Petitioners made the necessary showing as to

Honduras -- but not as to Nicaragua -- and therefore were not "refugees"

under 8 U.S.C. § 1101(a)(42)(A). The BIA dismissed Petitioners' appeal, which

requested, in part, that the BIA overrule Matter of B-R-.We hold that to be

considered a "refugee" under § 1101(a)(42)(A), a dual national need only

show persecution in any singular country of nationality.
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